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shall forthwith revoke its authority to do business in the state, held, that such 
statute is not in conflict with the U. S. Constitution, it being a reasonable 
regulation for the protection of the citizens of the state. Burnam, C. J., and 
Barker, J., dissenting. 

A slate can exclude a foreign corporation entirely from its limits. Bank 
of Augusta v. Earle, 13 Pet. 519. A fortiori, it would seem that such 
absolute power would necessarily include the power to impose any conditions 
as terms of entrance, no matter how absurd, or oppressive. But such terms, 
conditions, or restrictions, must not be repugnant to the Constitution or the 
laws of the United States, Runyan v. Costar, 14 Pet. 122; Del. R.R. Tax 
Case, 18 Wall. 206; Cable v. Ins. Co. 191 U. S. 288; and a state statute impos- 
ing on a foreign corporation, as a condition on which it may do business 
within the state, that it file an agreement not to remove suits from state 
courts to courts of the United States, as well as such agreement, is void- 
Nute v. Ins. Co., 6 Gray 174; So. Pac. Co. v. Denton, 146 U. S. 202; Tex. 
Land Co. v. Worsham, 76 Tex. 556. Such right of removal may of course be 
waived, but it may not be bartered away in advance. But when once within 
a state, the foreign corporation is there on sufferance only ; hence, though the 
statute forbidding removal of causes, and a like agreement in advance, may 
be void, if the corporation will not abide by them, the state may recall its 
license and expel the corporation ; and its reason for so doing will not be 
inquired into. Beale, For. Corp., § 122; Doyle v. Ins. Co., 94 U. S. 535; 
Cable v. Ins. Co., supra. 

Constitutional Law — Interstate Commerce — Original Package. — 
Cook v. Marshall County, 25 Sup. Ct. 233. — Held, that cigarettes shipped 
in small packages, ten in a package, although shipped separately and not 
confined in any large receptacle, are not to be considered as in the original 
package so as to be exempt from a state tax. Fuller, C J., Brewer, and Peck- 
ham, JJ., dissenting. 

Up to the decision of Austin v. Tennessee, 79 U. S. 343, it was supposed 
that any package in which an article was shipped into a state was the original 
package. Brown v. Maryland, 12 Wheat. 419. In Leisy v. Hardin, 135 
U. S. 100, kegs and cases of beer were original packages, and likewise ten 
pound packages of oleomargarine in Schollenberger v. Pennsylvania, 171 U. 
S. 1. In Austin v. Tennessee, supra, however, the test was held to be the 
bona fide intention of the shipper, as to whether the packages were gotten up 
merely for the purpose of evading the law. They are original packages only 
when they are such as are ordinarily used for the purpose of shipping that 
article. In that case, as in the present one, there was a strong dissenting 
opinion based on the ground that the original packages are what the shipper 
makes them for his own purposes even though they may be different from 
those in ordinary use. It is conceived that under the present decision the law 
must change with the change in the ordinary method of transportation. 

Contracts — Executory — Refusal to Perform. — Swiger v. Hayman, 48 
S. E. 839 (W. Va.). — Held, that a mere declaration, by one of the parties to 
an executory contract, of an intention not to perform, which is retracted be- 
fore any declaration has been made or act done by the other party in res- 
pect to such renunciation, does not constitute a breach of the contract. 

Words or conduct relied on as a breach of the contract by anticipation 
must amount to a total refusal to perform, acted upon and adopted by the 



RECENT CASES. 407 

other party. Kadish v. Young, 108 111. 170; Johnston v. Milling, 16 Q. B. 
D. 460. The act must be of such a nature as necessarily to prevent the other 
party from performing, on his part, according to the terms of the agreement. 
Dubois v. Canal Co., 4 Wend. 284. But a refusal to make a certain payment 
tinder a contract because of a dispute as to whether it is due will not authorize 
the other party to rescind. Winchester v. Newton, 2 Allen 492. The refusal 
to perform must be acted upon promptly or within a reasonable time. 
Holbrook v. Burt, 22 Pick. 546; Kingsley v. Wallis, 14 Me. 57. When one 
party gives notice of intention to abandon the contract the other party may 
bring an action before the day set for the completion of the contract arrives. 
Follansbee v. Adams, 86 111. 13. 

Contracts— Fraudulent Breach — Exemplary Damages. — Wilborn v. 
Dixon, 49 S. B. 232 (S. C). — Held, that where land is conveyed to secure a 
debt, with an agreement for reconveyance, and on payment the grantor 
fraudulently refuses to reconvey, he may be made to respond in exemplary as 
well as compensatory damages. Woods, J., dissenting. 

There seems to be no authority in support of this case. Exemplary dam- 
ages may be allowed for a breach of a promise to marry if defendant has been 
guilty of fraud, deceit, or evil motive, Jacoby v. Stark, 205 111. 34; also in an 
action on bond of plaintiff in garnishment, where it appears that the process 
of garnishment was vexatious, Hays v. Anderson, 57 Ala. 374. In no other 
cases are such damages recoverable for mere breach of contract, Houston &> T. 
C. Ry. Co. v. Shirley, 54 Tex. 125; not even if it be a refusal to pay money 
due and a conversion thereof with intent to oppress, Lexington Ry, Co. v. 
Fair, 25 Ky. L. R. 2243 ; nor where the motive for the breach is fraudulent, 
Sutherland Dam., (2nd ed.), Sec. 99; it would greatly increase the intricacy 
and uncertainty of such actions. Houston &* T. C. Ry. Co. v. Shirley, supra. 
In case of breach through negligence or fraud, no more can be recovered as 
damages than will fully indemify the plaintiff for losses. Ryder v. Thayer, 
3 La. Ann. 149. 

Corporation — Compensation of President — Implied Contract. — Lowe 
v. Ring, ioi N. W, 698. (Wis.). — Held, that the president of a corporation 
cannot sue on an implied contract to enforce a claim for services rendered as 
such officer and with the expectation of pay, where he is a stockholder or 
director. 

It has been held that the president of a corporation may recover com- 
pensation for services rendered with expectation of pay, although there is no 
express contract to that effect. Rosboroughv. Shasta R. C. Co., 22Cal. 557; 
that he may recover what his services are reasonably worth, Nat. Loan Co. 
v. Rockland Co.. 94 Fed. 335, and that nothwithstanding the fact that he is a 
stockholder or director. Stacy v. Cherokee M. &° M. Works, 49 S. E. 223. 
On the other hand, and, it seems, by the weight of authority, in the absence of 
an express contract, or an express provision for compensation in the charter, 
statute, or by-laws, the services are presumed to have been rendered 
gratuitously. Barril v. Col. Insul. <S-» Water Proof Co., 50 Hun 257; and 
the president cannot recover on an implied contract when the services 
rendered were in performance of his official duties. Beach, Priv. Corp., Sec. 
208. The rule is analogous to that governing trustees generally, who, 
formerly at common law, were not entitled to compensation except as there 



